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Wolf in sheep’s
clothing? PROPOSED CONSTITUTIONALAMENDMENTS TO RESOLVE THE
ELECTRICITY SAGA
Section 156(1) of the Constitution is the basis for the status of
local government in the Constitution. It provides that
municipalities have authority over the matters listed in
Schedules 4B and 5B of the Constitution. Schedules 4B and
5B, in turn, each contain a list of topics called ‘functional areas’.
This constitutional protection of local government’s authority
sets South Africa apart from most other countries. Usually,
local government is not referred to in a constitution.
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Where a constitution does mention local government, it usually
does not provide for and protect specific areas of authority as
the South African Constitution does.
One of these protected functional areas is “Electricity and
gas reticulation”, which means the distribution of electricity to
end-users. Therefore the Constitution gives municipalities the
authority to ‘reticulate’ (distribute) electricity.
The electricity saga
On the basis of this constitutional authority, municipalities
purchase electricity (mainly from Eskom) and distribute it to end-
users. The profits that municipalities make on the sale of electricity
are used to cross-subsidise other services and development.
For the last ten years, national government has been
planning to restructure the electricity industry. Municipalities
are to surrender their authority to sell electricity, as well as the
assets that are used for it, to six regional electricity distributors
(REDs). Initially, municipalities were requested to do so
voluntarily, but many municipalities did not cooperate with the
voluntary scheme. Another complicating factor has been that
municipalities cannot easily transfer functions or assets to
outside entities. There are strict rules to be followed in the
Municipal Finance Management Act.
The national government’s arguments in favour of the
restructuring relate mainly to the fragmentation of electricity tariffs
(municipalities determine their own electricity tariffs, within
margins set by the National Energy Regulator of South Africa) and
to the lack of investment in electricity infrastructure.
To compel municipalities to cooperate with the electricity
restructuring, a constitutional amendment is now suggested. It
inserts a provision into section 156. This provision
(s 156(1A)(a)), if adopted, will provide as follows:
National legislation may limit the executive authority
of municipalities in respect of local government
matters listed in Part B of Schedule 4 and Part B of
Schedule 5 when it is necessary to achieve regional
efficiencies and economies of scale in respect of a
specific municipal function.
In other words, the amendment will make it possible for
Parliament to adopt laws that limit a municipality’s say over its
constitutional competencies. This is not new. Parliament
already can, and frequently does, adopt laws that define and,
in so doing, limit the scope of Schedule 4B competencies. For
example, municipalities have to deliver water services (a
Schedule 4B competency) according to the Water Services Act.
However, the proposed amendment does much more than this.
It extends the scope of Parliament’s authority significantly by
mandating Parliament to limit local government’s powers
whenever it is necessary to achieve “regional efficiencies and
economies of scale”. And, these powers are not limited to
specific competencies. According to a further provision in the
suggested text, the precondition for such legislation is simply
that “municipal boundaries and executive authority negatively
impede regional efficiencies and economies of scale”.
Objectives of regulating local government’s
constitutional authority
The suggested amendment continues in section 156(1A)(b) by
outlining what this legislation may pursue. It provides that the
national law may
(i) facilitate appropriate institutional arrangements and
municipal participation in those arrangements,
including, but not limited to, compulsory
participation and transfer of assets;
(ii) facilitate appropriate planning and expenditure in
respect of infrastructure and maintenance;
(iii) facilitate equitable tariffs, user charges, fees, and
service levels;
(iv) ensure equitable access and universal coverage;
(v) maintain, regulate and enforce essential minimum
national standards; and
(vi) prevent unreasonable actions by a municipality which
is prejudicial to the interests of another municipality
or the country as a whole.
The “compulsory participation and transfer of assets” will
enable Parliament to appropriate a municipality’s electricity
function and its electricity assets and transfer those to the
relevant RED. The references to appropriate planning and
expenditure, equitable tariffs, equitable access and service levels
can be used to prescribed detailed regulation.
The ability of Parliament to make laws that “maintain,
regulate and enforce essential minimum standards” is a
duplication as far as Schedule 4B is concerned. Parliament is
already empowered to so do with respect to Schedule 4B
matters. With respect to Schedule 5B matters, section 44 of the
Constitution reserves this kind of supervision for provinces. The
amendment would therefore extend national powers and create
an inconsistency with section 44 of the Constitution.
Safeguards?
The amendments also contain a number of ‘safeguards’. Firstly,
any national law based on this constitutional provision must
facilitate appropriate municipal participation in

